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Arising out of Order-In-O: laI No. \ 2/AC/Div-I/CSM/WS03/2023-24 dated
10.04.2023 passed by The Assistant Com: >ner, Central GST & C.Ex

sion - III, Ahmedabad South

3rq@Taf©rvrqGBqqm /
(q) I Nmne and Address of the

Appellant

M/s. Jay Ambe Vegita_ble Company
3, O/s Jamalpur Gate, Jamalpur
Ahmedabad-380002

qt{qfhWWftV-©ltqT +gtMqglvq%tm{utq§q© qTtqT#Vft WTf%ift:ftjqvTV TIT w%V

qf&qifjqtwft© vqnlqawr wtqq vw vt v6m & qm f+ qt mtv +fqqa O mm iI

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate auUlority in the
following way.

vnavt©n vr lqftwr qrqqq:-

Revision application to Government of India:

(1) +'€kr@qr€qqF6 gRdhm,1994#tura©aa dttgen qvnqHh vR+lvt% aTa=iT

av-urn +i vqq gtN$ iT atmtv sqftmr ©Tt€q ©Eftq tit%, vm vmF, fRv Mrm, nvtq fUr,
<wRqBrv, dIRT{nI WT, +wqqnf, T{fr€dT: rlooor#r=FTqT8vTf%u :-

A revision application lies to the Under Secretary, to the Govt. of india, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th FIOOr, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case> governed by first proviso to sub-section (1) of Section-
35 ibid

(6) vfl vrg#T6Tfv%qrq++Vq+a Wf@rn eM + f%O WKntn qT wr STMr q qT MR

WKnnr+qy\wTwnqqrg+@ri§TqUt t,4rfqMwgntnn wyn+qeq§fMqTWTt+
qrfqRfTWTWH+§~Tqr@#TVf@n%anXE{6~TI

In case of any loss of goods where the loss occur in transit from a factorY to a
warehouse or to mlother factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether
warehouse.

(e) ,iTt,r + gTr Rta tTy qT !aqT it fhdft,r vm v vr qm % f8fWr q
nqBq gmbft&bqm#qa VHV%©T@f#TrTY VT viet it fMRa el
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are’

exported to any country or territory outside India.

(Tr) vfl gImmE=T?Tq@f8qr VNa#qT©(hnvqr Tangt)fhifafR'nTU vrg BfI

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) gfbTmqmq qt nwa qr©%!TjvTT bfBunt VIa+fM TH #tV{{#rq+HTtqT qt ST

gmT+fhm%uTTfbF WEn, wftVbgTn wfhqtvqqq{qr VM fiM gf#fhm (+ 2) 1998

urc l09 nafq13fh qq€tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ##hr uwm qrav (wft©) fhnTTWft, 200r % fhm 9 % gmtv f8ftf?gvqq fen u-8 + +
vfhft +, 9fi7 wt% % vfl wt% tfti ftqfq t dtv vrw % ftvtR@wIg Tf wftv mew # qt-qt

vfhft % vrq 3fqv qrin WIT vm qTliUI gTI% vrq @mr T 6r lw Qfbf % gmb wro 35- 1 +
f+8tftV=$tbjVaTq% vv%vrvftw1-6vmm{} vfl $t8dt nth

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\f+rrwqrr+vrqq6T+vv mV Tq@r©@rtn©aqq®dvqt200/- =MEV,nq4t
gw 3Rlqd+@n6q Tq vr©+@r©§atrooo/- #=M!-T?Tq#tqTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dhn q.bbgbr ®nqq xv%q++qTqr wtt#rRrwnfBqwt#vf+3nftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #+hraqr€T gluT Hf©tBW, 1944 qt Tra 35-dt/35-1q aimto-
Under Section 35:B/ 358 of CEA, 1944 an appeal lies to :-

(2) 3WfRf&T gWR + gTN WR % HTm #t WItH, WftVF % TRe # #hT VW, b;&T

mITm qJ3 q4 +qrqx wfHH RmTfgqwr (ftri:a) +r qfbi &Hhr +tfBm, wv@n + 2„i vm,
q{qT#F vm, vmr, f?kUtTFR, g§vqr41R-380004i

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rldfloOr, Bahumah Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:

380004. In case of appeals other than as mentioned above pma.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of A$stt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public3seetor&)ank of the

place where the bench of the Tribunal is situated. #:HIHI
ESI '££Ii:;' b%B?liII ;;’TY it Bt
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(3) vfl sv @8qr # # IF ©Ttqft vr mTlet fm & dr nM qq Mgr h f+R $tv vr Evan w{al
#r+fhnvrmqTfjqTWwq%8t Eq fT fb fhm q€tqTf+qq+%fRv VVTftqf}Wftdbr
q=rTf#qwraqq wft©vrhfhvt©Havq%a€Tfbnvrm8 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqmq gal gfbfbfIT r970 vqr tbfTfhv # 31qq4 -1 + +wta f+8fftv fH WSRK TH
ntu qr qy©rtqr VqTt$'rfI fWn Wf%qTO # gTt© + + vaq qt qq vfwr< v 6.50 q& vr @rqmq

qr©ftmwn§tvrqTfitT I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Tq qtrTt#f&vvmqt€rfhkwr mt n8fbMt # ntl qt tn+wqf©Qfwnvme©r#bn
w, tr.fw ©qnq qr@ q{tqr@ wftdhrqniTfhHX (6mff8f#) fhm, 1982 + fqfiv 81

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (ProQedure) Rules, 1982.

(6) gMT w, h€huqrm qrv3qq+VTm wttgbr qnTfbFar Me:) IT% vfl Wft©t%qTV8

t gjRTh (Demand) u+ + (Penalty) HT 10% if WT mTr ©fRTF? {1 Wtf%, vf#qaq if WT
10 qagWR {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

+rdhl ®iT€ qM al +TT© % 3tnfT, Trfqv jhTT BMf a ThT (Duty Demanded) I

( 1) # (Section) liD%z® ft%ffa rTfPC

(2) fbrT Tm +q& %fiz€r ITf}H;
(3) {mta#ftaHHtbfhm6%a§vtqnftl

qB if WiT' dad wh’ $ qB&\{ WIT#Tsn hwih’ af&q6&%f@Ifnf €ufh
Tvr iI

For m appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate Comr£nssioner would have to be pre-deposited, provided
that the pre_deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre_deposit_ is a mmldatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Flnance
Act, 1994)

Under Central Excise and Service Tax1 “Duty demanded” shall include:

(1)

(ii)

(111)

mnount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of ale Cenvat Credit Rules-

(6) (i) SIr ,qtqr % vfR gMtv yl®+ tu1 #VqW q8 qr.% mm Wqw@vRqTRT §tRqhF@quI
W% 10% !Tmqw at qd%q©@TRqTR7834 WV% 10% MW:a vf©qael

In view of above, an appeal against th
payment of 10% of the dutY demanded where
or penalty1 where penalty alone iS in dispute.”

s order shall lie before the Tribunal on
lsputeor duty and penalty are

Pl?
$f: CE. Nhi la
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F. No. GAPPL/COM/STP/4912/2023

nitfhf31aqr / ORDER-IN-APPEAL

The present appeal has been filed by M/s Jay Ambe Vegitable Company, 3,

O/S Jamalpur Gate, Jamalpur, Ahmedabad – 380002 (hereinafter referred to as

' the appellant ’) against Order in Original No. 22/AC/Div-I/CSM/(WS03)/2023-24

dated 10.04.2023 [hereinaRer referred to as ' impugned order’] passed by the

Assistant Commissioner, CGST & CEx, Division-III, Ahmedabad South

Commiss'ionerate [hereinafter referred to as ' adjudicating authority’\.

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No.AAIFJ5308E. As per information

received from the Income Tax Department, it was observed that during the period

F. Y. 2014-15, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor

paid Service Tax thereon. Accordingly, the appellant were calling for the details of

services provided during the period. But they didn’t submit any reply. Further, the

jurisdictional officers considering the services provided by the appellant as taxable

determined the Service Tax liability for the F. Y. 2014-15 on the basis of value of

'Sales of Services’ under Sales/Gross Receipts aom Services (Value from ITR)

and Form 26AS for the relevant period as per details below :

Sr.' I Period

No. ( F.Y.)
Differential Taxable Rate of
Value as per Income Tax I Service Tax
Data (in Rs.) incl. Cess

Service Tax
liability to be
demanded (ii
Rs

2014- 151 18,25,959/. 12.36% 2,25,688/.

3 . The appellant was issued Show Cause Notice No. V/15-420/Div-I/Jay

Ambe Vegitable Company/2020-21 dated 22.12.2020 (in short SCN) proposing to

demand and recover Service Tax amounting to Rs.2,25,688/- under proviso to

Section 73 of Finance Act, 1994 along with applicable interest and penalties.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

' Service Tax demand of Rs.2,25,688/- was confirmed under Section 73(1)

of the Finance Act, 1994 alongwith interest under Section 75 of the Finance

Act, 1994.

' Penalty of Rs.10,000/- was imposed under Section 77(1) of the Finance Act,

1994 . f,:A r;J
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F. No. GAPPL/COM/STP/4912/2023

' PenaltY of Rs'2,25,688/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5' AgWieved bY the impu wed order, the appellant has preferred tms appeal on

following grounds:

> The appellant is a partnership arm & registered as Vegetable General

Commission Agent with Agriculture Produce MaLet commit.hes

Ahmedabad mPC) and engaged in the activity of business of trading &

cornInission agents of all kind of vegetables and Rs. 189259959/_ earned from

the said activity during the F. Y. 2014_ 15.

> TheY further stated their activity falls under the Negative List of selvic..es as

per Section 66D (d) of Finance Act 1994.

> Further, they submitted ITR, Sales Leger, Profit and Loss A/c and

certificate iSSUed by Agriculture Produce Maket committee9 Atunedabad

(AmC).

> The services provided by the appellant are squarely covered in the Negative

list of services prescribed in Section 66D of Finance Act 1994 and hence

the same are not liable to service tax. The Appellant is neither required to

obtain service tax registration, neither is she required to discharge the

service tax on services provided by the firm. Therefore, imposition of
Service Tax, Interest, Late Fees and Penalty is bad in law and deserves to be

set aside.

6. Personal Hearing in the case was held on 12.02.2024. Shri Pravin

Dhandharia, Chartered Accountant, appeared for personal hearing on behalf of the

appellant. He reiterated the contents of the written submission and requested to

allow their appeal. The activity is covered under negative list.

7. 1 have carefully gone through the facts of the case, submissions made in the

Appeal Memorandum, oral submissions made during personal hearing and the

facts available on records. The issue before me for decision in the present appeal is

whet:h,r the demand for Semi,e Tax amounting J§®@#,488/- confirmed

';'––==-''’";“;’,-':i{}“““-
'\....X



F. No. GAPPL/COM/STP/4912/2023

circumstances of the case, is legal and proper or otherwise. The demand pertains

to the period F. Y. 2014- 15 .

8. it is observed that the appellant was doing business of commission agents of

vegetables with the Agricultural Produce Marketing Committee, Ahmedabad. It is

also observed that the SCN in the case was issued merely on the basis of data

received from the Income Tax department without causing any verification and

impugned order had been issued ex-parte.

9. Upon verification of the documents submitted by the appellant, I find that

they produce the certificate issued by the Incharge Secretary of Agricultural

Produce Marketing Committee, Ahmedabad ' wherein it is mentioned that in the

appellant is a partnership firm and is registered as a vegetable general commission

agent since 2012-13. They also submitted ITR, Sales Leger, Profit and Loss A/c

for F. Y. 2014-15. Their submissions confirm that the appellant is engaged in the

Services relating to agriculture or agricultural produce by way of the services

provided by a commission agent for sale or purchase of agricultural produce.

9. 1 As contended by the appellant, I also find that in terms of provision of

Section 66D(d)(vii)of the Finance Act, 1994 and their services are exempted from

Service Tax. Relevant portion of the said notification is reproduced below :

Services relating to agricuth/tre or agricultural produce by way of the

following are non-taxable negative list services-

(vii) services by any Agricultural Produce Marketing Comwaaee or Board

or services provided by a commission agent for sale or purchase of

agricultural produce;

9.2 Considering the above legal provisions with the facts of the case, I and that

the 'services provided by the appellant as a commission agent for sale or purchase

of agricultural produce’ during the period F. Y. 2014-'15 stands covered under the

provision of Section 66D(d)(vii)of the Finance Act, 1994, and the their Service is

not liable for payment of Service Tax.

10. In view of above discussions, I am of the considered view that the Services

amounting to Rs.18,25,959/- provided by the appellant as commission agent

during the relevant period is not to be considered

Page 6 of 7
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F. No. GAPPL/COM/STP/49 12/2023

Tax. Therefore, the demand of Service Tax amounting to Rs.2,25,688/- confirmed

vide the impugned order fails to sustain on merits. As the demand of service tax

fails to sustain, question of interest and penalty does not arise.

11. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

12. wftvqafxraqd#t'T{wftvvrf+KTn@atv=ft%+f#n vr@r{I
The appeal filed by the appellant stands disposed of in above terms.

Ii;;
aId Jd la

3Kqqa (aqtPV)
Dated: ; 3FFebluary, 2024

RiFt
CE N r&

(+

daTa& a6qRT©Tq

BY REm/SPEED POST A/D

To,

M/s Jay Ambe Vegitable Company,

3 , O/S Jamalpur Gate,

JamaII)ur, Ahmedabad – 380002.

Copy to :

1.

2.

3.

4

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Commissioner, CGST and Central Excise, Ahmedabad North.

The Assistant Commissioner, C'(JST & CEX, Division - III, Ahmedabad

South Commissionerate.

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for

publication of OIA on website.

Guard file.

PA File
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